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REPLY COMMENTS OF SBC COMMUNICATIONS INC.
TO PETITIONS FOR RECONSIDERATION AND/OR FORBEARANCE

SBC Communications, Inc. (“SBC™),' on behalf of itself and its subsidiaries, hereby files
these reply comments regarding the various PFRs and petitions for forbearance filed in response
to the Commission’s February, 1998 CPNI Order.’ In these comments, SBC principally urges
the Commission to direct its immediate attention to matters most important to the industry and

consumers, and to focus on other matters thereafter.

'This pleading refers to the parties by the abbreviations used by them in their comments
on petitions for reconsideration (“PFRs”) and/or petitions for forbearance.

*Implementation of the Telecommunications Act of 1996: Telecommunications Carriers’
Use of Customer Proprietary Network Information and Other Customer Information, CC Docket

No. 96-115, Second Report and Order, released February 26, 1998, DA 98-27 (“CPNI Order” or
“Order™).



L A SUGGESTED APPROACH FOR COMMISSION ACTION -- RULE ON TWO
ITEMS DEFINITIVELY AND SWIFTLY; RULE ON OTHERS LATER.

Few Commission orders have spurred the filing of as many pleadings, so quickly after
issuance of an order, as has the CPNI Order. Within just over three months, SBC alone has filed
six separate pleadings,’ and a plethora of other parties have filed dozens more pleadings,
including at last count over two dozen PFRs. The multitude of petitions pressed before the
Commission, and the comments on them, clearly reflect frustration and confusion generated by
certain fine-line distinctions drawn in the CPNI Order (all of which pertained to a self-
effectuating section of the Act); none of these problematic distinctions were alleviated by the
Commission’s subsequent Clarification Order.* The concerns are industry-wide, affecting all
participants -- wireless and wireline carriers, ILECs, resale and facility-based CLECs, IXCs, their
agents, and the customers (and their agents) they serve.

In approaching these pleadings and issues presented by them, it is evident that
Commission action is most pressing in two key areas. First, Commission action is needed with

respect to the use of CPNI by carriers in connection with customer premises equipment (“CPE”)

3Apart from the instant pleading, these are SBC’s Comments on FNPRM, filed March 30,
1998; Reply Comments of SBC on FNPRM, filed April 14, 1998; SBC’s Comments in Support
of the Petition for Temporary Forbearance or Stay of GTE Service Corporation, and the Request
for Deferral and Clarification of Cellular Telecommunications Industry Association; and Petition
for Temporary Forbearance or Deferral of SBC, filed May 8, 1998; Reply Comments of SBC in
Support of the Petition for Temporary Forbearance or Stay of GTE Service Corporation, and the
Request for Deferral and Clarification of Cellular Telecommunications Industry Association,
filed May 13, 1998; Petition for Reconsideration of SBC, filed May 26, 1998; Comments of SBC

on Petitions for Reconsideration of the CPNI Order, and Alternative Petition for Forbearance of
SBC, filed June 25, 1998.

‘DA 98-971, released May 21, 1998.



and enhanced/information (*“information”) services. Second, Commission action is needed so as
to relieve the telecommunications industry of significant economic and other burdens associated
with the Commission’s “electronic audit” safeguard. Importantly, these two action items are in
need of definitive and swift resolution by the Commission.

The first action item requires that the Commission allow carriers to use, access and
disclose CPNI to market and sell CPE and information services. Moving positively on this item
will eliminate great customer and carrier frustration caused by the CPNI Order’s application to
these services.” As it is, the Order burdens and inconveniences the customer-carrier dialogue
about services and products which long ago have been packaged as one by carriers.

Notwithstanding the “separate and distinct” anti-bundling rule and Commission orders,
carriers have for many years been able to package telecommunications services, CPE and
information services, to meet customers’ needs and desires for customers; moreover, wireless
carriers have no bundling restrictions at all. Thus, for many years, the Commission’s signal to
the public has been that packaging is useful and desirable.

Now, however, the Commission requires that the public be told that their carrier can’t use
information about one piece of the package to offer the counterpart piece of the package. Most
assuredly, the public and carriers have good cause for being frustrated and confused, as a wedge

has been created that unnecessarily, and very unwisely, splits apart the packages customers want

SSuch is apparent even to those whose points are otherwise adverse to those of SBC. Sge,
e.g., e.spire, at 6 (“The prohibition against the use of CPNI to market CPE and information
services “‘undermines the basic carrier-customer relationship by depriving customers of the
benefits of the seamless provision of telecommunications and related services. . . . Customers do
not make the same distinctions between telecommunications products and services that
regulators and lawyers make.”).
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and carriers have provided. And that is truly unfortunate, particularly given legal interpretations
pressed by the parties that would allow the Commission to eliminate the problem and given the
lack of any meaningful resistance to the proposal. The Commission should act now to turn this
aspect of the CPNI Order around.

The second action item requires that the Commission eliminate the electronic audit
safeguard imposed by the CPNI Order. The Commission’s remaining safeguards already
constitute a sufficient arsenal of weaponry to combat unlawful ““casual’ perusal of customer
accounts, as well as afford a means of documentation that would either support or refute claimed
deliberate carrier CPNI violations.”® Moreover, so far as SBC can discern from the pleadings
filed, no commenter in this proceeding supports this safeguard, while every commenter who has
spoken to it has roundly criticized it.

Consequently, the aspect of the CPNI Order imposing this safeguard should also be
turned around -- and soon, because necessary design and implementation plans must be finalized
within the next month or so to minimize what is already expected to be a clash with Y2k
implementation efforts. Alternatively, the Commissi(;n should stay its electronic audit safeguard
until at least eight months after it rules on the PFRs devoted to the subject, as Ameritech

recommends.” This would be a cost-effective and otherwise reasonable approach given the

®CPNI Order, §199.

" Ameritech, at 3.
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hundreds of millions of dollars that would be expended were the Commission to provide no relief
whatsoever from this safeguard at this particularly important time.®

Other matters, less weighty in their concern to the public’s and carriers’ interests, can be
ruled on in due course after the Commission takes action on the above two items. While
important, these remaining subjects -- the contents of CPNI notifications, forms of approval,
winback and retention, carriers’ rights under Section 222(d) with respect to CPNI held by them,
curing the confusion between when a given item of information is CPNI and not carrier
information, the lack of any Section 272(c)(1) “overlay” upon Section 222(c)(1), and reasonably
allowing carriers to treat pre-Act “prior written approvals” to stand as post-Act approvals -- do
not rise to the same level of significance.

IL. A CUSTOMER’S NAME, ADDRESS AND TELEPHONE NUMBER IS PART
OF A CARRIER’S BUSINESS RECORDS AND IS NOT CPNIL

Intermedia claims that the Commission erred in its Clarification Order by concluding that
carriers are entitled to use a customer’s name, address and telephone number without any Section
222 implications.” However, other than crying competitive foul, Intermedia presents no specific
reason why its view should be adopted. It does not attack the Commission’s correct conclusion
that this information is part of a carrier’s business record, nor does it take issue with the

Commission’s conclusion that this information does not fall within the statutory definition of

8See, e.g., AT&T, at 14 (estimating compliance costs of $1 billion to the
telecommunications industry, and involving the same resources and systems as Y2k efforts, thus
potentially jeopardizing a critical national initiative).

‘Intermedia, at 4.



CPNI stated in Section 222(f)(1)(B).!° Indeed, Intermedia doesn’t even bother to explain how
such elemental information could ever be regarded as “proprietary” to a CLEC under Section
222(b), and thus forbidden to the use of an ILEC. Nor does it explain how the Commission
could do so without also eliminating the rights of other carriers to use the same information
under a statute which on its face “applies to all carriers equally.”"!

The fact is that a customer’s name, address and telephone number do constitute a viable
and important part of a firm’s business records. The fact that such information might be used by
that firm, whether an ILEC, or any other telecommunications or non-telecommunications firm, is
thoroughly pro-competitive. Although Congress created many opportunities for firms to enter
and thrive in the telecommunications business, it emphatically did not impose a gag order upon
ILECs to prevent them from contacting customers to offer them competing services at
competitive prices. Intermedia is no less entitled to use its lists to contact customers as any other
carrier, and no carrier has less rights than Intermedia in this regard under Section 222.

III. USE OF CPNI FOR WINBACK EFFORTS IS CONSISTENT WITH THE
TOTAL SERVICE APPROACH AND IS PRO-COMPETITIVE.

ALTS makes three arguments that ILEC use of CPNI for winback efforts should remain
prohibited'? notwithstanding the lack of any legal or policy reason that would justify such a
specialized prohibition. Sprint argues that while all carriers should be permitted to use CPNI in a

winback context, only ILECs should be barred from such use in a retention context, i.e., before a

"°Clarification Order, 9.
"CPNI Order, 149 (emphasis added).

ZALTS, at 3-5.



customer’s switch to another service provider is implemented.”> None of these arguments can be
sustained.

ALTS’ first argument, making much ado about the fact that Congress did not expressly
“authorize” such use, means nothing. Such use is nonetheless consistent with the language of
Section 222(c)(1) and the Commission’s treatment of the term “provision” as tantamount to
“marketing.”* In fact, there is no indication that Congress intended to “authorize” such use as
only as to ILECs, yet ALTS’ preferred result in this context likewise hinges to no less extent
upon a lack of specific statutory language. And, ALTS’ conclusory statement that ILECs’
winback efforts are “based not upon competitive goals, but the deterrence of new entrants”'*
lacks any factual foundation whatsoever.'® ALTS cites no instance in which such an effort was

other than one based on service and/or price, and thus pro-competitive.

PSprint, at 4.
"“SBC PFR, at 9-10.

PALTS, at 3.

'*Similarly lacking in any factual foundation (and not found in the CPNI Order) is the
statement that “[t]he FCC declared that: use or disclosure of customer information that
unreasonably favors the incumbent LEC to the disadvantage of the competing LEC. . . is a
discriminatory, anti-competitive practice prohibited under Section 201(b) of the Act.” Allegiance
Telecom, at 9; Commonwealth, at 9; Focal, at 9; KMC, at 9. If anything is apparent from the
CPNI Order in regards to CPNI use for winback efforts, it is only the Commission’s carefully
measured statement that “section 201(b) remains fully applicable where it is demonstrated that
carrier behavior 1s unreasonable and anticompetitive.” CPNI Order, n. 316. This statement
purposefully, and prudently, announces no bright-line rules, imposes no special obligations upon
ILECs, and surely cannot be read to state that Section 201 trumps Section 222. Those who
would read the statement otherwise necessarily do so given their inability, or unwillingness, to
make out the facts that would give rise to a potential Section 201 claim.

-7-
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ALTS’ second argument, that the Commission utilized customers’ expectations in
interpreting Section 222(c)(1), but not in Section 222(d)(1), makes precisely the point made by
SBC and other commenters."” The reasonable expectation of customers that a business may use
CPNI to attempt to win them back is legitimate and should be honored no less under Section
222(c)(1) than the use of the same CPNI to attempt to sell (i.e., “provision™) a new and different
service offering to the same customer.

ALTS’ third claim, that Section 222's application in favor of a non-customer is “an
undefensible stretch,” is itself an indefensible stretch.'® Essentially, ALTS only parrots the
Commission’s conclusions in this regard. ALTS nowhere explains how the fact that local service
CPNI may be used to “provision” discretionary additional-cost services (including, for example,
Caller ID, ISDN, and call waiting) squares with ALTS’ view that CPNI should not be used to
provision the basic service that allows one to place a wireline telephone call at a reasonable,
competitive price. Notwithstanding the conflict, all of these services may be regarded as
“categories of service to which customers do not subscribe.”"

Sprint, not content to add an ILEC/non-ILEC dichotomy into Section 222(c)(1),

compounds its error by seeking to add but another, arguing that the statute should be read to

7ALTS, at 4.
#1d., at 4-5.

. “Id., at 5. Thus, SBC’s quotation of the Commission’s CPNI Order, criticized by ALTS,
properly emphasized the fact that the Commission interpreted the term “provision” in Section
222(c)(1) to mean “market and sell.” Further, there is no warrant in the statute for bifurcating the

use of CPNI so as to permit its use in connection with “existing” customers but not “former”
customers.
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permit ILECs’ use of CPNI for winback efforts but bar ILECs’ use of CPNI for retention
efforts.”® Its argument in support of the former freedom is persuasive, but its argument in favor
of the latter bar must fail.

First, it would engraft a distinction (retention vs. winback) into Section 222 never
sanctioned by Congress. There are simply no words in the statute that would support such a
distinction nor, to SBC’s knowledge, any supportive legislative history. Second, there is no
reason why this “timing” of the use of CPNI should matter. If, as SBC would submit, the use of
CPNI can result in the offering of a competitive service package at a competitive price, what is
the justification for bringing these matters to the customer’s attention only after the customer has
actually switched to another carrier? In such an instance, that customer may be needlessly
inconvenienced by having to terminate service with the “new” provider so as to take up the
original carrier on an offer that would have been available to act on even before the switch.
Sprint never addresses this significant practical disadvantage that would necessarily accompany
adopting its proposal.

IV.  CONCLUSION

SBC urges the Commission to first direct its attention to conclusively and expeditiously
resolving the two issues of greatest importance -- by granting the PFRs and/or petitions for
forbearance both with respect to the use of CPNI for information services, and with respect to

eliminating the electronic audit safeguard. These two issues are significantly different in kind

2Sprint, at 4.



and degree from all others. After the Commission rules on these issues, it may then consider the

multitude of various commenters’ points regarding the remainder of the CPNI Order.

July 8, 1998

Respectfully submitted,

SBC Communications Inc.

By %«‘ 4f _Z/{ ;/mu,é\

Robert M. fynch/ /
Durward D. Dupre

Michael J. Zpevak
Robert J. Gryzmala

Attorneys for
SBC Communications Inc.

One Bell Center, Room 3532

St. Louis, Missouri 63101
(314) 235-2515
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CERTIFICATE OF SERVICE

I, Katie Turner, hereby certify that the foregoing, “REPLY COMMENTS OF
SBC COMMUNICATIONS INC.,” in CC Docket Nos. 96-115 and 96-149 have been

filed this 8th day of July, 1998 to the Parties of Record.

Kilee Fucyur

Katie Turner

July 8, 1998
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